IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

BUTLER B. HALL
Plaintiff

V. NQ 1:95C0/262-B-D

THE KANSAS CI TY SOUTHERN
RAI LWAY COVPANY
Def endant

MVEMORANDUM OPI NI ON

Thi s cause cones before the court upon the defendant's notion
for summary judgnment. The court has duly considered the parties

menor anda and exhibits and is ready to rule.

FACTS

On February 12, 1994, the plaintiff was injured as a result of
an autonobile/train collision at a railroad crossing on C aude
Hazel wood Road, in West Point, Cay County, M ssissippi. The
plaintiff was the driver of the autonobile and the defendant was
the operator of the train. The plaintiff subsequently filed suit
agai nst the defendant all eging that the defendant was negligent in
failing to erect additional warning devices at the subject
crossing, failing to erect and/or maintain a crossbuck at said
crossing, failing to blowthe horn and ring the bell on the engine
as the train approached the crossing, and in causing its | oconotive
to "pass rapidly over the tracks of said crossing."”

The plaintiff lived near the tracks and was returning hone

fromtown when the acci dent occurred. Accordingtothe plaintiff's



deposition testinony, he had driven across the tracks six or seven
tinmes a day for forty years, and woul d see trains traveling through
the railroad crossing up to three tinmes per week. The plaintiff
further testified that he was famliar with the terrain surroundi ng
the crossing, and with the difficulty in seeing oncomng trains
when approaching the crossing fromthe direction of town.

Bet ween 1981 and 1983 federal funds were expended for warning
signs and markings at the C aude Hazelwod Road Crossing,
denom nated by the Federal Railroad Adm nistration as DOl nunber
305891P. The federal funds were used to install two white pavenent
war ni ng marki ngs and two advance warning signs at the railroad
crossing in question prior to the accident. The expenditure of the
federal funds and the installation of the warnings were approved

and accepted by the Federal H ghway Adm nistration.

LAW
On a notion for sumary judgnent, the novant has the initial
burden of show ng the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U. S. 317, 325, 91 L. Ed. 2d 265, 275

(1986) ("the burden on the noving party may be discharged by
"showing' ...that there is an absence of evidence to support the
non-novi ng party's case"). Under Rule 56(e) of the Federal Rules
of GCvil Procedure, the burden shifts to the non-npbvant to "go
beyond t he pl eadings and by...affidavits, or by the 'depositions,

answers to interrogatories, and admssions on file,' designate



"specific facts showng that there is a genuine issue for trial.""

Celotex Corp., 477 U S. at 324, 91 L. Ed. 2d at 274. That burden

is not discharged by "nere allegations or denials.” Fed. R Gv.
P. 56(e). Al legitimte factual inferences nust be nmade in favor

of the non-npbvant. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c) nmandates the entry
of summary judgnent "against a party who fails to nake a show ng
sufficient to establish the existence of an el enent essential to
that party's case, and on which that party will bear the burden of

proof at trial." Celotex Corp., 477 U S. at 322, 91 L. Ed. 2d at

273. Before finding that no genuine issue for trial exists, the
court nust first be satisfied that no reasonable trier of fact

could find for the non-novant. Mat sushita Elec. Indus. v. Zenith

Radi o Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 552 (1986).

The plaintiff's state |law negligence claim regarding the
failure to erect additional warning signals at the subject crossing
is preenpted by federal |aw. The undi sputed evi dence shows that
the state received federal funds which were used to install two
white pavenent markings, two advance warning signs, and one
inventory marker at the Cl aude Hazel wood Road crossing. The use of
the federal funds was approved and accepted by the Federal H ghway
Adm ni stration. The Federal Rail Safety Act preenpts state |aw
clains when federal funds are used to inprove the warning devices

at the subject crossing. CSX Transp., Inc. v. Easterwood, 507 U.S.




658, __ , 123 L. Ed. 2d 387, 397-402 (1993); Hester v. CSX Transp.,

Inc., 61 F.3d 382, 385-387 (5th Cr. 1995), cert. denied, u. S.

_, 133 L. Ed. 2d 760 (1996).

The plaintiff's claim that the train was traveling at an
unsafe rate of speed is |ikew se preenpted by the provisions of the
Federal Rail Safety Act. It is uncontroverted that the speed limt
for the section of track upon which the collision occurred was 25
m |l es per hour. The engineer stated in his affidavit that the
train was travel i ng between 23 and 25 m | es per hour at the tine of
the collision. The plaintiff has attenpted to rebut the engineer's
testinmony by submitting an affidavit of his own in which he states
the train was traveling in excess of 25 mles per hour. However,
the plaintiff's evidence regarding the train's rate of speed is
i nadm ssible. The plaintiff testified in his deposition that he
did not see the train until he was wthin twenty feet of the
tracks. The plaintiff therefore did not have an adequate
opportunity to observe the train and determ ne its approxi mate rate

of speed. See Carpino v. Kuehnle, 54 F.RD. 28, 30 (WD. Pa.

1971), aff'd, 474 F.2d 1339 (3rd Gr. 1973). The plaintiff further
testified in his deposition that the train nust have been going
fast by how far the train went before it stopped. However, the
plaintiff has likewse failed to lay the proper predicate for
determ ning speed by stopping distance. The plaintiff does not

assert that he has any experience in driving trains, nor does he



submt mat hematical testinony regarding how long it should take a
train of this size and weight to stop if it were only traveling 25
m | es per hour. Since the plaintiff's affidavit and deposition
testinmony fail to lay the proper predicate for determning the
speed of the train, the plaintiff's evidence regarding speed is
insufficient to rebut the engineer's testinony. If it 1is
undi sputed that the train was traveling within the applicabl e speed
limt, than any state law clains for negligently operating the

train at an unsafe speed are preenpted by federal | aw. Easterwood,

507 U.S. at __ , 123 L. Ed. 2d at 402-404; Wight v. Illinois Cent.

R R Co., 868 F. Supp. 183, 186-187 (S.D. Mss. 1994).

The plaintiff's claim that the defendant was negligent in
failing to erect and/or maintain a crossbuck at the subject
crossing is deficient for |ack of proximate cause. A crossbuck is
a passive warning device, whichis used toidentify the | ocation of
the tracks, not the presence of an oncom ng train. 23 CF R
8 646.204(i) (1995). Since the plaintiff was well aware of the
presence of the tracks, he cannot claim that the lack of a
crossbuck proximately caused his injury.

The plaintiff's final claim that the engi neer was negligent
in failing to blow the horn or ring the bell as the train
approached the crossing, |acks sufficient supporting evidence with
which to withstand the defendant's notion for summary judgnent.

The engineer has submtted an affidavit in which he stated



unequi vocal ly that he began to ring the bell and sound the horn
approximately 1500 feet from the crossing. In response, the
plaintiff has submtted deposition and affidavit testinony in which
he states that he did not hear the train's whistle or bell until
just before the inpact. He further testified that if the horn had
bl own, he woul d have heard it because he had his w ndow down. The
plaintiff admts, however, that he "wasn't |istening for (the horn)
to blow' and "wasn't |ooking for (the train)." The law is well-

established in Mssissippi that the nmere fact that w tnesses say

they did not hear the train's bell, wthout proof that they
listened for the bell, cannot prevail against positive testinony
that the bell did ring at the tinme in question. [Ilinois Cent.

Qlf RR Co. v. Yates, 334 So. 2d 364, 368 (Mss. 1976) (citing

Mbile & O R Co. v. Johnson, 126 So. 827, 828 (Mss. 1930).

Testinony that a witness believes he woul d have heard the bell if
it was ringing is likewise insufficient. 1d. Since the plaintiff
admts that he wasn't listening for the horn to blow, and since he
has no other testinony to rebut the affidavit of the engineer, the
plaintiff's claimfor negligence in failing to sound the horn or

ring the bell cannot survive sunmary judgnent.

CONCLUSI ON
For the foregoing reasons, the court finds that the
defendant's notion for sunmary judgnent shoul d be granted.

An order will issue accordingly.



TH'S, the day of August, 1996.

NEAL B. BI GEGERS, JR
UNI TED STATES DI STRI CT JUDGE



